Talking Points
FACTUAL TOPICS

The events that led to the Exxon Valdez Oil Spill support the punitive damage award.
· Key Events/ Talking Points

· Exxon along with the rest of the oil industry pledged to employ the highest possible standard of care and extensive safety measures to protect the Prince William Sound.

· Exxon employed Captain Joseph Hazelwood, a relapsed alcoholic to command the Exxon Valdez, a 1000 foot supertanker. 

· For almost three years prior to the spill Exxon officials received reports of Hazelwood’s drinking aboard ship and other on-shore antics associated with his drinking.  

· Exxon continued to employ Hazelwood even after he dropped out of a 28-day alcohol treatment program and after continued reports that he had fallen off the wagon.

· As late as two weeks before the spill Exxon executives continued to receive reports of Hazelwood’s drinking and erratic behavior and yet Exxon still did nothing.

· On the night of the spill Hazelwood visited two Valdez bars and drank between 5 and 9 double shots of vodka (15 oz to 27 oz of 80 proof alcohol).

· Hazelwood was the only person aboard licensed to navigate in the Prince William Sound.

· After setting out he steered the tanker away from the shipping lane, set it on autopilot, and left the bridge.

· Shortly thereafter the Exxon Valdez ran aground and spilled 11 million gallons of crude oil into the Sound.
· These facts and others led the jury to award $5 billion dollars in punitive damages (now reduced to $2.5 billion).   The jury did not make this decision lightly.  It deliberated for nearly 22 days but ultimately decided to punish Exxon for the spill.  
· Of great significance was Exxon’s misconduct when it knowingly continued to employ Hazelwood despite 3 years of reports that he was an alcoholic who was actively drinking.  That decision was reckless and directly endangered the Prince William Sound.  For more information see the Fact Sheet.
· Exxon is attempting to hide this truth.  Our memories of current events diminish with the passage of time. That is exactly what Exxon is counting on.  History only repeats itself when society forgets the lessons learned from disastrous events.  

· Punitive damages are imposed to punish and deter future conduct.  With any luck the punitive damage award will remind Exxon that it can not conduct business in ways that put others in jeopardy.
LEGAL TOPICS
Modern maritime law permits punitive damages.
· Exxon argues that early nineteenth century maritime law prevents a ship owner from being punished for the acts of a captain at sea.  This argument misconstrues modern law and rests on policies that no longer exist.
· The law must constantly evolve to keep up with the changes in society.

· Modern tort law recognizes that corporations function through the acts of managerial employees.  

· For that reason, punitive damages are permitted under maritime law for the reckless acts of a corporation and those of its managerial agents.   
· Exxon conceded that Captain Hazelwood was a managerial employee.  In fact at trial one of Exxon’s experts declared that the captain of a supertanker “is a CEO.”
· Hazelwood made the call to drink before boarding the ship, leave port intoxicated, and abandon his responsibilities once underway.  
· The policy behind this law is to deter employers from placing unfit employees in managerial roles.
· Exxon made a reckless decision to continue to employ a relapsed alcoholic and Hazelwood made a series of reckless decisions on the night of the spill.  Both were reckless and both are to blame. 
Exxon’s reckless conduct alone subjects the company to punitive damage liability.
· Exxon knowingly placed a relapsed alcoholic in command of an oil supertanker despite years of reports that he had fallen off the wagon.  It is fully foreseeable that not only could a disaster occur but it was imminent. Thus Hazelwood’s reckless actions on the night of the spill directly implicate Exxon who put him in command.   
· The policy behind this law is to deter corporate owners from employing unfit persons in positions of responsibility and to ensure that employers and employees act with due care.
· The importance of this law is certainly illustrated when huge supertankers routinely transport hazardous materials through our nation’s waters.  
· In this case, Exxon knew exactly who it put in command of the Exxon Valdez and made the conscious decision to do so despite the potential of a massive oil spill.  For this act of recklessness alone, punitive damages are appropriate.   
The Clean Water Act does not prevent individuals from recovering punitive damages for private economic harm.
· Exxon argues that the Clean Water Act (CWA) supplants all other existing laws and remedies that deal with water pollution.  Therefore, Exxon claims that since the CWA does not mention punitive damages then the damages are not permitted.

· The Clean Water Act (CWA) was enacted with the purpose to “restore and maintain” the integrity of our nation’s waters.  It was not designed to supplant all existing law or remedies.  That is why the CWA does not provide a remedy for private economic injury.

· Effective environmental protection requires 1) federal standards (CWA); 2) state standards; and 3) common law remedies.  If only the CWA applies as Exxon argues it creates a large gap in the comprehensive legal scheme and cripples the effectiveness of environmental laws.

· Exxon argues that the CWA supplants existing maritime common law and thus the availability of punitive damages.  Ironically this argument would effectively shield Exxon against liability for the full gamut of damages that arise from oil spills.  

· The CWA was designed to be a sword strong enough to penetrate the armor of polluters in an effort to protect the waters of the United States.  Exxon’s arguments would effectively shield the company and weaken Congress’ effort to protect the environment.  

· Overall the effect of Exxon’s argument would

· Weaken environmental protection

· Threaten principles of federalism

· Undermine the efforts of Congress to protect the nation’s waters
In 1989 the Trans-Alaska Pipeline Authorization Act (TAPPA) rather than the Clean Water Act (CWA) governed spills of trans-Alaskan oil.

· Congress passed TAPAA in 1973.

· The Act permitted oil companies to transport crude oil via a pipeline from Alaska’s North Slope to the Port of Valdez and then onto markets in the lower 48 states.

· The Congressional proceedings that led to the Act emphasized that this endeavor placed the Prince William Sound and the fisheries that drive the region’s economy at substantial risk. 

· Congress thus only passed TAPAA after the oil industry pledged to employ the highest possible standard of care and extensive safety measures to protect the Sound.

· TAPPA thus imposed strict liability on ship owners for all spills while preserving existing state laws and remedies. 

· This specifically saved the rights of private individuals to recover punitive damages for reckless conduct.
PUBLIC POLICY TOPICS/ CONCERNS
· Exxon promised to make the communities and people of Prince William Sound whole again.  Exxon broke that promise.  Nineteen years later the oil is still present, the fisheries damaged, and the economy remains depressed.  

· Exxon’s quest to escape responsibility and punishment speaks volumes about the company’s corporate policies and its lack of commitment to the protection of our nation’s waters.
· Exxon is now attempting to use the Clean Water Act as a shield against liability.  This is an attack on our nation’s environmental laws and the protection our natural resources.  

· The Exxon Valdez Oil Spill demonstrates the lasting effects of toxic pollution.  Prince William Sound will never be the same again.

· To allow Exxon to escape responsibility for the spill sends the wrong message to the oil industry.  

· Exxon has tied this case up in the court system for nearly nineteen years while the company grew into an empire.

· Big business already dictates many of our nation’s policies.  Let this not be another one.

